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Abstract: As the world has become increasingly more connected, the nature of humanitarian problems has also become 
transnational. To confront them, as a consequence, international cooperation is inevitably needed. In particular, the ongoing 
Rohingya crisis is the latest example that showcases the state-centered model of ASEAN (or the Southeast Asian) model 
of regional cooperation that has failed in the area of humanitarian management. Furthermore, it suggests that ASEAN has 
abandoned the very purpose of its existence as it was conceived in its founding document, the Bangkok Declaration. Against 
this background, this paper argues that the region’s failure cannot be separated from the region’s rigid understanding of 
the notion of state sovereignty. Analytically speaking, this paper claims that the current conservative interpretation has 
significantly contributed to the dampening of the supposedly liberating nature of ASEAN. Thus, it is fair that this requires a 
healthy dose of a more progressive direction in the region’s interpretation of within ASEAN. Moreover, this paper suggests 
that, should the region take a more progressive turn in its understanding of humanitarianism, it is highly plausible to transform 
the (conservative) Bangkok Declaration itself as starting point that necessitates “a primary responsibility” among its member 
states with regard to the advancement and protection of human values in the region and beyond. Given the current worldwide 
race among the nations to the bottom of ultra-nativism, this could be a fresh start for the region, and ASEAN in particular, 
to emerge as a leading champion of humanity.
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In today’s debate on humanitarian intervention, 
the leading voices are predominantly promulgated 
by the legal scholars in the developed world (Barelli, 
2018; Weiss & Collins, 2018; Weiss, 2016; Bass, 
2008; Orford, 2003; Welsh, 2003; Wheeler, 2000; 
Chesterman, 2000). Although it may be understandable 
that the developing world tends to prioritize the more 

practical dimensions that may concretely contribute to 
the economic and other material developments (Gray & 
Gills, 2016), nevertheless, it is an unfortunate situation 
as the Western world only represents a small number 
of the world’s population (“About,” 2005). More 
than a decade ago, Coast (2002) observed that “[d]
eveloping countries, currently account for 80 percent 
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of the world’s population and 61 percent of the global 
total is accounted for by the population giants China 
and India” (p. 1).

A recent projection of the United Nations suggested 
that “[f]rom 2017 to 2050, it is expected that half of the 
world’s population growth will be concentrated in just 
nine countries: India, Nigeria, the Democratic Republic 
of the Congo, Pakistan, Ethiopia, the United Republic 
of Tanzania, the United States of America, Uganda 
and Indonesia (ordered by their expected contribution 
to total growth)” (“World Population,” 2017, par. 5). 
The absence of voices from the non-developed world 
is not only distorting the representativeness of the state 
of international legal discourse; but, more importantly, 
it ignores the very idea of the international legal 
system itself as a body of legal norms that serves the 
interest of the whole population of the world (Simma, 
2009; Charney, 1993; Sauer, 1956). Moreover, the 
fact that most global conflicts are taking place within 
the developing world, it is important that the theory 
and practice of humanitarian intervention should be 
engaged by more viewpoints that originate from the 
implicated region (“Global Conflict Tracker,” 2018).

It is important to add a different take on humanitarian 
intervention as a matter of utmost importance in light 
of some recent developments in the developing world 
that went largely unnoticed. In this vein, the failure 
of the international community to take into account 
India’s practice of humanitarian intervention that 
resulted in the independence of Bangladesh is a case 
in point (Bass, 2015). To contextualize, the discussion 
that I present below will be profoundly informed by 
the so-called Rohingya crisis in the Southeast Asian 
region. That said, this paper uses the Rohingya crisis to 
inform the gravity of the failure of the current model of 
interstate relationships in the region. More specifically, 
this paper argues that the current model is heavily 
centered around the principle of the inviolability of 
state sovereignty. From that perspective, this ongoing 
crisis provides a window of opportunity for recasting 
the evolving debate, in particular, within the scholarly 
community of the developing countries on the cost of 
having a global legal system in decentralized interstate 
affairs.

Conceptually speaking, the general objective 
of this paper is to provide a critical addition to the 
debate revolving around the legality of humanitarian 
intervention as an international legal norm. At the 
regional level, this article aims to provide a critical 

update on the theoretical construction of the Asian 
interstate practice that specifically addresses the current 
humanitarian crisis. The critical point of view that 
this paper is trying to raise by choosing the subject 
of the Rohingya crisis is that there is a clear and 
urgent need to propose a fresh take on humanitarian 
intervention as an increasingly important subject as 
the state boundaries are becoming more and more 
porous. This paper takes into account the current 
reality wherein the transnational movement of people 
is inevitable (Iskandar & Piper, 2016). Going further, 
it is important to make a meaningful shift in which the 
Third World international legal theorists adopt their 
own agenda, independence from their governments. 
As of now, it might be argued that the existence of an 
independent body of scholarly community in the area 
of international law is clearly about supporting the state 
agenda. In light of this, it should be no surprise that the 
only representative of Indonesia in the Asian Society 
of International Law, the only region’s scholarly 
community on international law, is represented by a 
hawkish government official (“Governing Bodies,” 
2018).

As a result of being more theoretical rather than 
empirical in nature, the methodological aspect of the 
debate will be strongly influenced by recent theories in 
the literature of international politics. To complete the 
theoretical engagement, the discussion will also take 
advantage of many pertinent empirical investigations 
that are selectively chosen to enhance the theoretical 
claims that I advance. That said, the combination of 
some cutting-edge theoretical accounts with some 
practical development is hopefully successfully 
delineating some of the most abstract ideas. Less 
visible, the paper will also include some of the most 
important ethnographic studies that aim to explain the 
surrounding cultural notions that shaped the current 
debate. It is the ultimate goal for this paper to expand 
the current scholarly position on the subject of the 
promotion of humanitarian values beyond the Western 
geo-cultural sphere.

Background

As an international issue, humanitarian intervention 
has existed before the existence of international law 
(Bass, 2008). This historical fact cannot be separated 
from the humanitarian intervention character, which is 
closely related to daily problems faced by the individual 
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as moral creatures. Hence, the international law 
conception on humanitarian intervention covers almost 
all questions closely related to everyday problems 
of every human being in every corner of the globe. 
Almost every issue of humanitarian intervention more 
often than not correlates with the moral position of the 
intervening parties. Clearly, this cannot be separated 
from the notion of “humanitarianism” as its raison 
d’etre (Geyer, 2015). For instance, there is the question 
of whether or not it is legally justified to intervene 
with other countries to stop, for example, slavery or 
an authoritarian regime from committing a serious 
human rights violation. Thus, the major question that 
the humanitarian intervention as a legal norm has posed 
is, what are the legal limits for intervening on behalf of 
an oppressed population (Tesón, 1988). It follows that 
the next important substantive requirement is that in 
order to be a “legitimate” humanitarian intervention, it 
must improve the situation (Kaldor & Chinkin, 2018).

Admittedly, there has been some scholarly efforts 
that aim to address the above question. In general, the 
most common positions are to be found within two 
extremes. At one extreme, a group of scholars adopts 
a position that proscribes any act of intervention in 
any domestic affairs of other states (Brownlie, 1991). 
One of its prominent proponents, Oscar Schachter 
(1984), forcefully argued that any attempt to make 
the humanitarian intervention as legitimate legal 
principle would provide the powerful state “an almost 
unlimited right to overthrow governments alleged to 
be unresponsive to the popular will or the goal of self-
determination” (p. 649). This legal position cannot 
be separated from a literal reading of Article 2(4) of 
the United Nations Charter that is essentially aimed 
to uphold the protection of another form of human 
rights as one of the Charter’s founding principles 
(Greenwood, 1993). In other words, the illegality 
of humanitarian intervention is chiefly related to 
the supremacy of the collective human right to self-
determination that manifested in the form of common 
articles of both ICCPR and ICESCR. More pointedly, 
as we will see later, the revolving debate on the legality 
of humanitarian intervention is a conflict of human 
rights norms (Geyer, 2015).

At the other end of the spectrum, however, another 
group of scholars proposed that the right of humanitarian 
intervention is a valid, and, therefore, legitimate 
international legal principle. Arguably, the most 
distinguished proponent of this position is Greenwood 

(1993), who recognized that since the end of the Cold 
War era, there had been a shifting state practice in this 
regard. In addition, the inclusion of a cold realpolitik 
calculation supports the empirical side of the debate. 
In particular, Goodman (2006), based on his empirical 
finding, supported the counterintuitive proposal for the 
legalization of the unilateral humanitarian intervention 
as “it should . . . discourage aggressive wars by states 
that use the pretext of humanitarianism” (p. 110). 
Another supporting argument for this position comes 
from an ethicist, who adopted the consequentialist 
reasoning and argued that “[by] allowing humanitarian 
intervention in some cases . . . would promote overall 
well-being. So far from forbidding humanitarian 
intervention, consequentialist reasoning will support 
it . . .” (Mason & Wheeler, 1996, p. 106).

In the midst of the heated debate about the legality 
of humanitarian intervention above, it should be 
clear that there is something missing. That missing 
feature is the lack of diversity of the point of view 
on the subject that represents non-developed West. 
The failure to have a diversity of opinion, as noted by 
Mill (1863), is that it robs “the human race, posterity 
as well as the existing generation” (p. 35) to get to 
the elusive objective truth. Reasonably enough, this 
diversity of points of view creates what one might call 
a “marketplace of ideas” (Cate, 2010; Gordon, 1997). 
This marketplace of ideas relies on the assumption 
of infallibility; that is, any opinion is still something 
up for debate and, hence, its validity is still open for 
further debate. In consequence, Cate (2010) identified 
that “[d]issenting speech helps maximize the benefits 
. . . both by presenting individuals with alternatives to 
their beliefs and by promoting certain character traits 
that increase the level and independence of thought” (p. 
81). Thus, Blocher (2008) concluded that “free speech, 
like the free market, creates a competitive environment 
in which the best ideas ultimately prevail” (p. 821).

In the same vein, the Nature’s editorial for its 2014 
special issue on diversity (“Diversity Challenge,” 
2014) unequivocally suggests that “[t]here is growing 
evidence that embracing diversity – in all its senses – is 
key to doing good science” (p. 279). Hence, it is fair 
to argue that without it, the international legal system 
will be unable to adapt effectively to changes brought 
about by many non-legal developments. In other words, 
the failure of having a diversity of thought, in turn, 
will deteriorate the capacity of international law itself 
to stay relevant in an ever-changing world. As Wood 
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(2008) put it, “[d]iversity of thought introduces not 
only differences of perspective, but also differences 
in approach” (p. 3).

For some reason or another, it is unsurprising 
that only a small number of the Global South-based 
scholars have intensively worked on international 
legal issues. In this vein, de la Rasilla (2018) remarked 
that one major consequence is that “[the] subsequent 
[of international and comparative law journals] 
geographical expansion towards Asia, Oceania and, to 
a lesser extent, the Middle East and Africa” (p. 139) is 
a phenomenon that happened very recently. Based on 
the Clarivate Analytics’ “Source Publication List for 
Web of Science” (2017) that keeps track of the world’s 
most-cited journals, economically developed East Asia 
is the only region that contributes to the list. Evidently, 
it is unreasonable to expect that Global South-based 
scholars can fully and effectively contribute to the 
discourse. In this light, the rest of the discussion in this 
paper may appropriately be seen as a modest attempt 
to address this literature deficiency on the question of 
humanitarian intervention.

Revisiting the Old Debate

It should be obvious from the above that there is 
only a handful of published scholarly works on the 
third world perspectives on humanitarian intervention. 
Arguably, the most important work of all is written by 
Ayoob (2004), a leading theorist on the third world in 
international relations. Despite the scarcity of specific 
works that deal with the question of humanitarian 
intervention from the standpoint of developing 
countries, Ayoob (2004) claimed that any formulation 
on third world perspectives on the international 
administration of war-torn territories “are linked in 
substantial measure to third world perspectives on 
humanitarian intervention” (p. 99). It should be clear 
that the conception of humanitarian intervention 
is central in third world conceptualization of their 
theories and, therefore, translated into their practices 
in international affairs.

Going further, Ayoob (2004) identified the so-called 
shared substantial similarities that, chief among them, 
emanates from the third world’s “generally suspicious 
orientation” toward humanitarian intervention, and 
this forms their starting point (p. 99). Naturally, this 
suspicion is related to the developed countries that 
have consistently applied double standards in their 

international dealings. It is worth noting, however, 
that the practice of double standards is unavoidable. 
Arguably, these Western practices of double standards 
have hardened the developing countries’ views in 
supporting a more conservative global order. That 
said, the developing world moves to embrace the 
closed-off model, where state sovereignty is its only 
fundamental norm.

Strongly rooted in the Marxist tradition, Chimni 
(2004), a leading figure of the Third World Approach 
to International Law (TWAIL), constructed an imperial 
global state that functions solely “to realize the interests 
of an emerging transnational capital and powerful 
states in the international system to the disadvantage of 
third world states and peoples” (p. 1–2). This imperial 
global state is enabled by international law. Suspicions 
run deep. It should be no surprise when Chimni (2004) 
asserted that “the United Nations (UN) has embraced 
the neo-liberal agenda and is being geared towards 
promoting the interests of transnational capital” (p. 
2). Thus, any branch of international law is an enabler 
of this heinous system. Accordingly, Chimni (2007) 
asserted that the expansion of the international human 
rights regime should be interpreted as “the creation of 
a global human rights space that parallels the global 
economic space” (p. 206).

In a highly decentralized legal system, such as 
international law where enforcement is essentially 
voluntary but, at the same time, power inequality 
among its participants is stark, it is uncommon to find 
that many Global South lawyers dismiss international 
law as something irrelevant. At its extreme, Juwana 
(2012) rebuked international law as nothing but “a law 
of the jungle” (p. 106) as it serves “as an instrument 
to exert pressure, an instrument for intervening [in] 
other states domestic affairs without being considered 
as a violation and it can also be used to justify states’ 
actions” (pp. 114). It should be no surprise that the 
practice of the wholesale rejectionists is common 
among the Asian states that blatantly delegitimized 
refugee laws as it is considered to be representing the 
Eurocentric practices in refugee recognition (Davies, 
2006). 

Supposedly, this strong suspicion toward the 
international legal system has hardened their interest 
in reviving the absolutist notion of state sovereignty 
in the current practice of international affairs. The 
developing countries’ embrace of the absolutist notion 
of sovereignty can be understood as an Eastern paradox 
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(Ginsburg, 2011). More importantly, the adoption of an 
absolutist notion of sovereignty is not only theoretically 
problematic but, more importantly, it has unwittingly 
increased the vulnerability of the population of the 
Global South. It is believed that a system based on 
a full acknowledgment of the sovereignty of each 
member as its basic rule will increase the independence 
of every sovereign in managing their own internal 
affairs (Ginsburg, 2011). Interestingly enough, it 
raises another serious issue that is frequently serving 
no one but the ruling class. Moreover, it becomes the 
ultimate shield that covers any human rights abuses 
by the homegrown despots that are desperate for more 
power. More often than not, the appropriation of the 
Westphalian sovereignty by developing countries has 
exacerbated the domestic rule of the law building 
process (Iskandar, 2018b). 

In particular, the ultra-nationalist rhetoric has 
legitimized the existence of the far-right discourse 
on nation-building; post-authoritarian Indonesia is 
a case in point (Iskandar, 2016a). The staggering 
numbers of a variety of street thug organizations 
that take advantage of some of the readily available 
populist creeds is one example. In addition to making 
a specific reference to reviving an ethnocultural pride, 
some are willfully appropriating religion in order to 
boost their sociological legitimacy (Iskandar, 2019). 
As with many other developing countries, Indonesia 
is a poster boy for what Jackson (1996) defined as 
a quasi-state that lacks the capacity to function as 
a normal state. Hence, it should be no surprise that 
having sociological recognition can lead to gaining 
coveted legal legitimacy. In fact, this extralegal player 
has played a decisive role in many regional elections.

In this respect, it is reasonable to expect that 
there are some limiting factors in regard to how to 
discipline the leviathan. One way of introducing a 
limiting factor is by opening up the national legal 
system to the adoption of unorthodox sources such 
as those of international law. In this transnationalized 
age, seizing this opportunity can be translated as 
embracing a pragmatic outlook in the national effort of 
the rule of law building. In particular, this pragmatism 
recognized international law as an indispensable 
tool in harnessing the challenges and opportunities 
that the democratization process presents (Iskandar, 
2018a). In Ginsburg’s (2006) empirical analysis of 
the domestic function of international law, it is noted 
that international law “is a particularly useful device 

for certain kinds of states, namely those that are 
undergoing a transition to democracy. By bonding 
the government’s behavior to international standards 
and raising the price of deviation, international law 
commitments in the constitution may help to ‘lock in’ 
democracy domestically by giving important interest 
groups more confidence in the regime” (p. 712).      

Unfortunately, this opportunity has not been fully 
explored. On the contrary, the recent development 
seems to disregard the potentials of international 
law in the face of the failure of the domestic legal 
arrangement. As Iskandar (2016b) rightly pointed out 
that, in the case of Indonesia,  eschewing international 
law “has produced a distinct discourse on human 
rights that . . . eventually hurts the very objective of 
the human rights movement itself which promotes the 
rights of human beings, not only national citizens” (p. 
3). More recently, a group of civil society activists 
has challenged the process of the internalization of 
international legal norms (Iskandar, 2018a). Needless 
to say, at a regional level, the rejection of international 
law is not an isolated phenomenon. The rejection of 
international law has appeared to be a shared trait of 
many, if not all, influential countries in the Southeast 
Asian region (Davies, 2006). Thus, it should be no 
surprise that one major implication is that the ASEAN, 
as the only region’s project of regionalization, has 
become the world’s least developed (Baik, 2013).

Making a Fresh Start

What one can imply from the above discussion is 
that the prevailing model of interstate relationships 
will have difficulty in delivering its promise, that is, 
to realize ASEAN as a common platform to grow the 
community voice of the region (Tay, 2013). Moreover, 
as the Rohingya crisis clearly suggests, a new kind of 
interstate relationship is needed. The current model 
that is based on the notion of the absolutism of state 
sovereignty has not only impeded the evolution of the 
interstate system but, more importantly, it has paralyzed 
the system to respond to any crisis that requires an 
immediate response (Iskandar, 2018c). In addition 
to the reputational damage that it has caused, this 
prolonged inaction has generated many humanitarian 
costs that are supposedly avoidable. In fact, it may be 
ascribed that inaction has aggravated the humanitarian 
scale that propelled it as “the world’s fastest growing 
humanitarian crisis” (BBC News, 2017). Hence, it is 
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fair that the Rohingya crisis should be considered as 
the ultimate wake up call for the region to revisit their 
model of interstate engagement.

For a start, suffice it to say that it is not the time for 
going back to the business as a usual ritual. Meaning, 
there has to be a major breakthrough in the region’s 
dealings with cross-border issues. In particular, it is 
no longer avoidable that there are many emerging 
transnational issues that have left individual states 
completely incapacitated. In many cases, it is not 
uncommon to find that the system generates superficial 
responses that satisfy nothing but diplomatic necessity. 
Worse, as in the case of Rohingya, the system is 
rendered non-functional.

In this light, it is important to re-examine the rigid 
application of state sovereignty as the underlying 
premise of the interstate interaction system that 
the region has persistently maintained. Rather than 
serving as an erosion of state sovereignty, ASEAN 
has paradoxically fomented a systematic weakening 
of the system. As one observer rightly put it, “[w]hen 
approached with multilateral institutions such as the 
EU in mind, ASEAN makes little sense” (Kvanvig, 
n.d., p. 1). Hence, it is reasonable to assert the claim 
that this system failure has resulted from the rigid 
application of the principle of non-interference. To 
be sure, this principle is a straightforward deduction 
of the inviolability of state sovereignty. As a result, 
each state member is an island unto itself. In other 
words, any supranational agreement, regardless of 
its nature, is, in practice, non-enforceable. Going 
further, this self-imposed conception has impeded, 
if not thwarted, any attempt that requires domestic 
legal transformations.     

It is clear that an immediate action that sensibly 
rectifies the sluggishness of the region’s supranational 
mechanism is none other than starting to accept a 
slightly modified conception of state sovereignty 
as the governing principle in the region’s interstate 
affairs. This can be translated as a swift adoption of 
the implied side of being a sovereign state, that is, a 
responsibility to protect the humanitarian values. This 
notion of sovereignty embraces a more responsibility-
oriented model of domestic governance. Accordingly, 
this model recognizes that there is a legitimate limit 
to the application of a non-interference principle. For 
that reason, once the limit, such as the existence of a 
gross violation of human rights, has been crossed, the 
applicability of the principle is qualitatively applied.   

The genuine acceptance of this model is supposed 
to increase the swiftness of the system, especially when 
it faces a plethora of debilitating humanitarian crises. 
To be fair, it might propel a conservative concern as it 
will aggravate the already fragile region. At first blush, 
it is a valid objection as ASEAN has been riddled with 
suspicion among its member states. Admittedly, this 
has been the very reason behind the region’s failure 
to conceive its own dispute mechanism (Sim, 2014). 
On the contrary, the injection of a healthy dose of 
humanitarianism will very likely be a boost for the 
struggling ASEAN to broach the domestic psyche of 
the population. Enabling ASEAN to engage in various 
issues that are close to the everyday concerns of the 
people will no doubt benefit the current campaign that 
promotes the idea of “We, the ASEAN people.” In 
the long run, the adoption of an infused humanitarian 
state sovereignty would significantly contribute to the 
robustness of the process of regional integration.

Conclusion

To conclude, it is important to reiterate that the 
historic foundational idea of ASEAN is creating “One 
Vision, One Identity, [and] One Community” in the 
region. Thus, it is no surprise that interfering in the 
internal affairs of other states is also a strong feature 
in regional politics in Southeast Asia (Jones, 2012). To 
achieve it, one should look no further than “[the] short, 
simply-worded document containing just five articles 
[that] declared the establishment of an Association 
for Regional Cooperation” the latter known simply 
as ASEAN (“History,” n.d., par. 2). More specifically, 
this founding document, better known as the Bangkok 
Declaration, explicitly recognized that “the countries 
of Southeast Asia share a primary responsibility 
[emphasis added] for strengthening the economic and 
social stability of the region and ensuring their peaceful 
and progressive national development” (“The ASEAN 
Declaration,” 1967). By recognizing that there is a 
“primary responsibility,” it should not be controversial 
for the region to progressively move forward toward a 
more responsive system that works for the betterment 
of its population. In fact, the introduction of a more 
responsive model of interstate relations in the region 
is a welcome tweak toward a more humanized face of 
Southeast Asia.
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